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INTRODUCTION

Current federal anti-discrimination legislation prohibits discrimination on the grounds of sex, race, ethnicity, marital status and disability. There is no comprehensive federal anti-discrimination legislation protecting sexuality, sex and gender diverse people
 despite the high levels of discrimination, vilification and harassment they experience in all aspects of daily life.

While state and territories have anti-discrimination legislation that offers some protection on the grounds of sexuality and gender identity, legislation differs in terminology and degree of protection and broad exemptions also mean that sexuality, sex and gender diverse people are not adequately protected from unfair discrimination. 

Australia, as a signatory to a number of treaties, has an obligation to ensure that people are protected against discrimination on the basis of their sexuality. Given there is very limited protection against discrimination on the basis of sexuality the Federal Government should implement laws that ensure that sexuality, sex and gender diverse people are protected from unfair discrimination and are treated equally under the law.

To ensure the broadest coverage, legislation should adopt terminology and definitions that are broad, inclusive and appropriate. Further, it is imperative that legislation ensures that establishing causation is achievable for applicants. 
Exemptions, if any, should not be permanent and bodies in receipt of public funding should be required to comply with anti-discrimination legislation, unless their primary objective is to promote the social and cultural identity of sexuality, sex and gender diverse people.

Legislation should also include a positive duty to eliminate discrimination and promote equality for sexuality, sex and gender diverse people.

In addition to anti-discrimination legislation, the Federal Government should introduce a ministerial portfolio on sexual orientation and gender and sex identity and provide appropriate secretarial support. Further, the Federal government should also appoint a Commissioner at the Australian Human Rights Commission (AHRC) who is responsible for issues regarding sexual orientation, sex and gender identity. 

Education and training programs, or cultural sensitivity workshops, should be developed for public authorities, workplaces and schools to prevent discrimination and harassment. Increased funding to Community Legal Centres is also imperative to enable advice and representation for people complaining of discrimination and public interest-based organisations should be given standing to assist people make complaints under Federal anti-discrimination law.

The Federal government should also remove the current discriminatory language in the Marriage Act 1961 (Cth) to allow all couples the right to marry.
 Recommendations

In order to provide a strong platform for improving and protecting the rights of sexuality, sex and gender diverse people and respect for diversity in Australia, HNCLC recommends the following: 

· Recommendation 1: The introduction of comprehensive Federal legislation that prohibits discrimination, vilification, intimidation and harassment on the grounds of a person’s sexual orientation, gender identity or expression and intersex status.
· Recommendation 2: Legislation should include the express requirement that it be interpreted in accordance with Australia’s international legal obligations, including relevant provisions of CEDAW, ICCPR, ICESCR and ILO Conventions.
· Recommendation 3: The introduction and harmonisation of Federal anti-discrimination laws should promote ‘best practice’ and ensure compliance with international legal standards. 

· Recommendation 4: Legislation should provide for equality before the law, along the lines of s 10 of the RDA.
· Recommendation 5: Legislation should include a general prohibition against discrimination in all areas of public life, along the lines of s 9 of the RDA.
· Recommendation 6: Proposed anti-discrimination legislation should use broad terminology: ‘sexual orientation’, ‘gender identity and expression’ and ‘intersex and sex identity’. 
· Recommendation 7: Legislation should be define ‘relationship status’ in gender-neutral terms to protect all non-married couples from relationship-based discrimination. 

· Recommendation 8: Legislation should adopt a broad definition of discrimination.
· Recommendation 9: Legislation should ensure that establishing causation is achievable for applicants, by reversing the onus of proof in relation to establishing causation, along the lines of s 361 of the Fair Work Act 2009 (Cth).
· Recommendations 10: Exemptions should not be permanent. Organisations and groups seeking to rely on an exemption should be required to apply for certification. This should be reviewable every few years.
· Recommendation 11: All bodies in receipt of public funding should be required to comply with anti-discrimination law, with the exception of activities that have the primary objective of promoting the social and cultural identity of sexuality, sex and gender diverse people. 

· Recommendation 12: Organisations with exemptions should be required to publicly state their reliance on a particular exemption to improve transparency and accountability. 

· Recommendation 13: A ‘savings clause’ should be introduced to ensure it is not unlawful to promote or partake in any activity that has a primary objective of promoting the social and cultural identity of sexuality, sex and gender diverse people. 

· Recommendation 14: Legislation could include a positive duty to take reasonable steps to eliminate discrimination and promote equality for sexuality, sex and gender diverse people, in addition to the prohibition on discrimination. 
· Recommendation 15: The appointment of a Commissioner in the Australian Human Rights Commission with responsibility for issues regarding sexual orientation, sex and gender identity.
· Recommendation 16: The introduction of a ministerial portfolio on sexual orientation, sex and/or gender identity and expression and appropriate secretarial support. 

· Recommendation 17: Development of education and training programs, or cultural sensitivity workshops, for government agencies, workplaces, schools and goods and services providers to prevent discrimination and harassment. 

· Recommendation 18: Increase funding to Community Legal Centres to increase the provision of advice and representation to people making complaints under Federal anti-discrimination law.

· Recommendation 19: Allow public interest-based organisations to have standing to bring claims under proposed legislation.

· Recommendation 20: Remove the current discriminatory language in the Marriage Act 1961 (Cth), including the current ban on the recognition of overseas marriages under s 88EA, to allow all couples, regardless of sexual orientation or gender identity, the right to marry.
NEED FOR FEDERAL LEGISLATION

Conceptualising discrimination

Discrimination on the basis of sexuality refers to treating someone, or someone’s associates, less favourably on the basis of their actual or perceived sexuality.  The concept is usually raised in the context of discrimination against people who are gay, lesbian or bisexual.  Discrimination broadly includes harassment, vilification and general unfavourable treatment.  

Discrimination, however, is rarely specific to one particular identity status or attribute. AHRC has noted that ‘discrimination is rarely based on one ground…experience is compounded by other characteristics such as gender, disability, age, religious beliefs and sexuality’.
 In this respect, it is important for any new pieces of legislation to consider the intersectional or multidimensional nature of individual experiences. 

It is also important to recognise the distinct discrimination faced by sex and gender diverse persons as an urgent area of inquiry. We believe that federal anti-discrimination legislation on the basis of ‘sexuality’ only does not adequately cover sex and gender diverse people or the distinctive issues they face. The discrimination that a person faces because they are transgender relates to the expression and recognition of their gender identity rather than their sexuality. Including transgender or intersex protections within sexuality anti-discrimination legislation may produce assumptions that all sex and/or gender diverse people are gay, lesbian or bisexual, which is not the case.   Many sex and gender diverse people consider themselves to be heterosexual.

High levels of discrimination
Research shows that sexuality, sex and gender diverse people experience high levels of discrimination, harassment and violence. Often, this discrimination is experienced in the workplace, in schools, and other areas of public and social life, including marriage.  

The NSW Gay and Lesbian Rights Lobby and University of Sydney’s The Pink Ceiling is Too Low report
, found that workplace discrimination and harassment towards gay men and lesbians is significant with over 50% of those surveyed reporting they had experienced harassment or discrimination in their current workplace; 21.7% of surveyed participants had been ‘outed’ in the workplace against their will; and over 17% of participants felt that their careers had probably been restricted because of their non-heterosexual identity. 

Many sexuality, sex and gender diverse people face particular difficulty in accessing aged-care services. Over 89% of same-sex attracted people noted that they experienced judgmental or phobic attitudes from health care professionals.

In 2003, the NSW Attorney-General’s Department released the report You Shouldn’t Have to Hide to be Safe
 which documented the extent of homophobic abuse, violence and harassment in NSW.  The report found that of the 600 gay and lesbian community members surveyed, over half of the respondents had experienced at least one form of harassment, abuse or violence in the preceding 12 months and 85% of respondents had experienced at least one form of harassment, abuse or violence at some stage in their lifetime.  

In 2006 the Private Lives national GLBTI health and well-being survey, conducted by the Australian Research Centre in Sex, Health and Society and Gay and Lesbian Health Victoria
, found that 67% of participants said that fear of prejudice or discrimination because of their sexuality caused them, at least sometimes, to modify their daily activities in particular environments and 90% of participants had at some time avoided expressions of affection in public and disclosure of their gender identity or sexuality. 

A 2007 national study about the sexuality, health and wellbeing of same-sex attracted young people
 found that 38% of school students had encountered unfair treatment on the basis of their sexuality, 44% had been subject to verbal abuse and 16% had suffered physical abuse. The report found that 74% of all harassment, discrimination and abuse, experienced by same-sex attracted young people took place in school settings. 

According to the What’s the Difference? study prepared by the Victorian Ministerial Advisory Committee on GLBTI Health and Wellbeing in 2002
, there remains considerable discrimination in aged-care and health services. Many people report self-censorship of their sexual identity, or ‘returning to the closet’, in order to avoid physical harassment or alienation from an institutional aged-care facility. There are poor levels of training in the public sector and limited support networks available for gender diverse and transitioning individuals.  Many sex and/or gender diverse persons report inappropriate care due to a lack of sensitivity or understanding from aged-care and health service providers about their anatomical, biological and/or social differences.

Lesbians and gay men in Australia continue to be subject to high levels of violence and harassment. A 2003 report by the NSW Attorney-General on homophobic and transphobic violence and harassment
 found that:  

· 56% of lesbians and gay men had experienced homophobic abuse or violence in the previous 12 months; 

·  85% of lesbians and gay men have experienced harassment or violence during their lifetime; and 
· 73.5 per cent of transgender men and 69.7 per cent of transgender women report experiencing personal insults or verbal abuse. 
Whilst making discrimination against sexuality, sex and/or gender diverse persons unlawful is necessary, it is not sufficient on its own. Vilification and harassment of these groups is a significant issue and has been dealt with in a number of the state and territory Acts.
  Anti-vilification legislation on the basis of sexuality aims to redress the high levels of violence and harassment against lesbians, gay men by outlawing public acts which:

 ‘incite hatred towards, serious contempt for, or severe ridicule of, a person or group of persons on the ground of the homosexuality [transgender]
 of the person or members of the group’
. 
Statistics indicate there is an ongoing need for vilification legislation on the grounds of sexual orientation and sex and/or gender identity at a state level, and for such protections to be introduced at a federal level.  Vilification protections should broadly encompass acts which intimidate, humiliate and vilify a person, as well as acts capable of inciting violence. The protection that such legislation provides against vilification and violence is imperative if society is to reduce crimes against sexuality, sex and gender diverse people. 

Limited legal protections
State and territories have anti-discrimination legislation that offers some protection on the grounds of sexuality and gender identity, but the legislation differs in terminology and degree of protection.
 It is important to note that no legislation includes protection on the grounds of intersex status. Broad exemptions also mean that sexuality, sex and gender diverse people are not adequately protected from unlawful discrimination. 

There is no federal anti-discrimination act that protects sexuality, sex and gender diverse people from discrimination, harassment or vilification. 

There is limited protection against discrimination on the grounds of sexual preference in employment under Divisions 2, 3 and 4 of Part II of the Australian Human Rights Commission Act 1986 (Cth) (AHRC Act). AHRC can inquire into complains of discrimination by the Commonwealth or its agents or discrimination in employment and can make recommendations to Parliament, however the recommendations are not enforceable.

Federal industrial law also prohibits unfair dismissal and adverse action on the basis of a person’s ‘sexual preference’, however, sex and/or gender identity is a notable omission.

In addition, s 109 of the Constitution means that any state laws that are inconsistent with federal laws are inoperative to the extent of the inconsistency.  Inconsistent coverage between states and between states and the Commonwealth produces anomalous results and creates uncertainty around protection.  For example, there is discrimination protection for public school teachers, because they are covered by state legislation.  However no such coverage exists for university lecturers, covered by Federal legislation. Similarly, discrimination protection in insurance policies is excluded from state laws because these are fully federal areas (e.g. ‘family’ and ‘couples’). 

International obligations

The Federal Government has authority to enact legislation in relation to international treaties Australia is a signatory to under the external affairs power of the Constitution (s 51(xxix)).
  Australia is a signatory to a number of treaties which indirectly provide protections against discrimination on the basis of sexuality, either under ‘sex’ or ‘other status’ categories.
  These include the International Covenant on Civil and Political Rights (ICCPR), the International Covenant on Economic, Social and Cultural Rights (ICESCR), and the Convention on the Rights of the Child (CRC) and the Discrimination (Employment and Occupation) Convention (ILO).   

The ILO provides that countries must ensure that they eliminate employment-related discrimination on the grounds of race, colour, sex, religion, political opinion, national extraction and social origin.  The Convention also allowed countries to add additional criteria and in 1989 Australia added the criteria of ‘sexual preference’.
 
Article 2 of the ICCPR requires Australia to ensure that all individuals are protected against discrimination on the grounds of race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or ‘other status’. Article 26 of the ICCPR guarantees equality before the law and the right to non-discrimination. 

In 2008, the Yogyakarta Principles were drafted by the International Commission of Jurists to promote international human rights obligations towards sexual and gender minorities. While these principles are not legally binding instruments, they act as persuasive interpretations of binding human rights treaties and relate to people of all sexual orientations and gender identities.
 

In the cases of Toonen v Australia
, Young v Australia
 and X. v Colombia
, the UN Human Rights Committee has clearly articulated that the ICCPR prohibits discrimination on the basis of sexual orientation. Therefore the Commonwealth could rely on the external affairs power to implement a federal sexuality anti-discrimination law in accordance with its obligations under the ICCPR.

In Toonen, the Committee found that Tasmania’s criminal prohibition on male/male sexual activity breached the right to privacy (Article 17(1)) and right to non-discrimination (Article 2(1)) under the ICCPR. Eight years later, in Young, the Committee found that the Commonwealth’s refusal to provide an entitlement to a member of a same-sex couple amounted to a violation of their right to equal protection under the law (Article 26).

While, in Toonen v Australia, the Committee concluded that the basis of discrimination on grounds of sexuality was in the term ‘sex’, in Young v Australia the Committee found that that basis of that discrimination was in ‘other status’.  The Committee decided in the case of X v Columbia that the decision in Toonen that sexual discrimination could be included in the category of ‘sex’ was incorrect, which suggests that ‘other status’ is the basis on which gay men and lesbians are protected from discrimination.

These treaties do not give rise to legal obligations in Australian law until Australia enshrines the protections in domestic legislation.  The Australian Human Rights Commission Act 1986 (Cth) (AHRC Act) empowers AHRC to monitor whether Australia complies with its obligations under ICCPR, ILO 111 and CRC.

Well-settled rules of statutory construction establish that domestic legislation should be interpreted and applied consistently with Australia’s obligations under international law.
 These rules have particular application where a domestic statute gives effect to Australia’s obligations under a particular international treaty or convention, in which case the statute should be interpreted in a manner consistent with that treaty or convention.

HNCLC believes that legislation should provide guidance as to how its provisions are to be interpreted with respect to Australia’s international legal obligations, as is provided in the Human Rights Act 2004 (ACT) and the Charter of Rights and Responsibilities Act 2006 (Vic). For example, section 32 of the Victorian Charter provides:

(1) So far as it is possible to do so consistently with their purpose, all statutory provisions must be interpreted in a way that is compatible with human rights.

(2) International law and the judgments of domestic, foreign and international courts and tribunals relevant to a human right may be considered in interpreting a statutory provision.

HNCLC considers that an explicit direction within any new legislation will codify this common law principle and will help to clarify this point for courts and litigants.  It will also assist in ensuring that the legislation is applied consistently with CEDAW and relevant international obligations under the ICCPR, ICESCR and ILO Conventions in all cases. It would also help to elevate this presumption of statutory construction above the melee of competing presumptions.

Existing protections for sexuality, sex and gender diverse people are limited. Australia is a signatory to a number of treaties and is required to provide protections against discrimination on the grounds of sexuality, either under ‘sex’ or ‘other status’ categories. Comprehensive federal anti-discrimination legislation is needed to address and protect sexuality, sex and gender diverse people from unfair discrimination, harassment and violence.

Recommendation 1: The introduction of comprehensive Federal legislation that prohibits, discrimination, vilification, intimidation and harassment on the grounds of a person’s sexual orientation, gender identity or expression and intersex status. 
Recommendation 2: Legislation should include the express requirement that it be interpreted in accordance with Australia’s international legal obligations, including relevant provisions of CEDAW, ICCPR, ICESCR and ILO Conventions.

CONTENTS OF LEGISLATION

Human rights framework

Following a National Human Rights Consultation in 2009, the Australian Government promised to introduce and implement a ‘human rights framework’ to promote human rights. As part of the human rights framework the Government advised that it would harmonise all the federal anti-discrimination Acts into one Equality Act. 

HNCLC commends the Government both for its consolidation project and the eagerness with which it intends to implement this project. 

HNCLC believes that the harmonisation process and the inclusion of any provisions protecting sexuality, sex and gender diverse people from discrimination should fulfill the following objectives:

· Ensure laws comply with international human rights standards; 

· Promote ‘best practice’ models rather than the ‘lowest common denominator’ from each jurisdiction; 

· Provide greater clarity about the practical application of equality rights and responsibilities in specific contexts; 

· Reduce the transactional costs for both applicants and respondents; and 

· Promote access to justice, with particular focus on improving access for people who are mostly intensely affected by inequality and violation of other human rights in Australia.

Recommendation 3: The introduction and harmonisation of federal anti-discrimination legislation should promote ‘best practice’ and ensure compliance with international legal standards. 

Right to equality 
A number of Australian laws have been introduced to incorporate elements of the above treaties, but none have been incorporated in their entirety. 

Section 10 of the Racial Discrimination Act 1975 (RDA) provides a general right to equality before the law, implementing Australia’s obligations under article 5 of the International Convention on the Elimination of All Forms of Racial Discrimination to ‘guarantee the right to everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law.’

The purpose of s 10 is not to make acts, omissions or practices of individuals unlawful, but rather is ‘concerned with the operation and effect of laws.’
 To make a successful claim under s 10, the applicant must be able to show that:

(d) by reason of a law of the Commonwealth or of a State or Territory (or a provision of the law);

(e) persons of a particular race, colour or national or ethnic origin:

i. do not enjoy a right that is enjoyed by persons of another race; or

ii. enjoy a right to a more limited extent than persons of another race.

Accordingly, the applicant must be able to establish that the discrimination complained of arises by reason of the terms or practical effects of a statutory provision.
 

However, in assessing whether particular legislation limits the enjoyment of the rights of a particular racial group, the courts have acknowledged that the enjoyment of rights in most cases is not absolute, but may involve a balancing against competing rights and interests. 

For example, in the case of Bropho v Western Australia [2008] FCAFC 100, the Full Federal Court held that, in applying s 10, it is necessary to recognise that some rights, such as property rights, are not absolute in their nature. Accordingly, actions that impact upon the ownership of property may not necessarily invalidly diminish the right to ownership of property. The Court held that ‘no invalid diminution of property rights occur where the State acts in order to achieve a legitimate and non-discriminatory public goal.’
 The Court noted, however, that its reasoning was not ‘intended to imply that basic human rights protected by the [RDA] can be compromised by laws which have an ostensible public purpose but which are, in truth, discriminatory’.

Legislation prohibiting discrimination on the grounds of sexual orientation, gender identity and expression and intersex and sex identity should include a right to equality before the law to ensure the implementation of Australia’s international obligations under article 26 of the ICCPR, which guarantees equality before the law and the right to non-discrimination.

Recommendation 4: Legislation should provide for equality before the law, along the lines of s 10 of the RDA.

General prohibition against discrimination

Article 1 of CEDAW introduces a free-standing prohibition against discrimination in the enjoyment or exercise by women of all ‘human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field.’ Accordingly, the scope of CEDAW is not confined to specific areas of public life, but operates more generally.

The language of Article 1 of CEDAW follows closely the equivalent Article 1(1) of the International Convention on the Elimination of All Forms of Racial Discrimination, which finds expression in s 9 of the RDA and contains a free-standing prohibition in s 9 against racial discrimination in all areas of public life.
 The RDA is a more complete and faithful implementation of Australia’s international obligations in relation to prohibiting discrimination.

CEDAW, as well as the ICCPR and ICESCR, imposes an obligation on Australia to take appropriate and positive steps to ensure that individuals who have been discriminated against have access to an effective remedy.
 Indeed, the Human Rights Committee has stated that the failure to provide an effective remedy is itself a breach of a person’s human rights.
 

HNCLC considers that when individuals have been discriminated against in circumstances in which CEDAW (and other relevant international conventions) applies, they should be entitled to an effective remedy. 

For the above reasons, HNCLC considers that the inclusion of a free-standing prohibition against discrimination, along the lines of s 9 of the RDA, may be required to ensure compliance with Australia’s obligations under CEDAW. HNCLC also notes that the experience under the RDA has not shown this to present impracticalities or excessive burdens on the community.

Furthermore, HNCLC is of the view that a blanket prohibition against discrimination in all areas of public life could represent an important statement of principle. It should make clear that discrimination offends against fundamental human rights in any area of public life and will not be tolerated. This point was noted by both the Australian Law Reform Commission (ALRC) and the House of Representatives Standing Committee on Legal and Constitutional Affairs in their respective reviews of the SDA, and each recommended the enactment of a free-standing prohibition against sex discrimination along similar lines as the RDA.

A blanket prohibition against discrimination in all areas of public life would also make any new legislation clear and simple. It would minimise the need for complex litigation in interpreting the various provisions giving coverage to specific areas of public life and would operate largely as a ‘catchall’ provision.

Recommendation 5: Legislation should include a general prohibition against discrimination in all areas of public life, along the lines of s 9 of the RDA.
Terminology

While HNCLC makes recommendations below regarding what terminology should be used in the proposed legislation, we believe that final terminology used should be developed in consultation with sexuality, sex and gender diverse communities. 

Sexual orientation

The terms used to define sexuality in legislation vary from state to state. The Northern Territory, Queensland, South Australia, and Australian Capital Territory anti-discrimination and equal opportunity acts use the term ‘sexuality’
; whilst Tasmania, Victoria and Western Australia use the phrase ‘sexual orientation’
, and New South Wales uses the more specific term, ‘homosexuality’.
 

HNCLC advocates for the use ‘sexual orientation’ as it is an inclusive and broad term, which would provide protection against discrimination for people who identify as gay, lesbian, bisexual and heterosexual. 

Gender Identities and Expressions
Most state and territory statutes identify their gender identity ground as a separate ground of discrimination. Victoria, Queensland and the Australian Capital Territory have a ground worded as ‘gender identity’,
 whilst South Australia has a ground of ‘chosen gender’.
 The Western Australian Act provides a very narrow ground in that it only prohibits discrimination on the ground of ‘gender history’ against ‘a gender reassigned person’.
 The New South Wales statute has a ground of ‘transgender’ and also some additional discrimination protections that relate to a ‘recognised transgender person’.
 

Neither the Northern Territory statute nor the Tasmanian Act contains a separate gender identity ground. They both include ‘transsexuality’ within their sexuality ground.
 The Northern Territory statute does not define ‘transsexuality’. The Tasmanian definition of ‘transsexuality’ is relatively broad and includes identifying as a member of the ‘other sex’.

Apart from these narrower concepts of ‘a gender reassigned person’ and ‘recognised transgender person’, the gender identity grounds generally cover a person who lives, or seeks to live, as a member of their preferred gender, and/or has assumed characteristics of that gender (whether by way of medical intervention or not).

Gender relates to a complex set of cultural practices and social identities, therefore terminology to protect gender diverse persons must be broad in coverage to incorporate characteristics and identities and not limited to the legal recognition of a particular sex. Current definitions in state and territory legislation are too narrow.
A Bill currently before the United States Senate contains an interestingly worded gender identity ground. The Bill for the Employment Non-Discrimination Act of 2009 (S. 1584) adds new grounds of sexuality and gender identity to the current federal protections against discrimination in the employment context. In the Bill the term ‘gender identity’ is defined to mean ‘the gender-related identity, appearance, or mannerisms or other gender-related characteristics of an individual, with or without regard to the individual’s designated sex at birth’.
 Several districts and states in the United States already include similarly broad understandings of gender identity in their anti-discrimination provisions.
 
The wording of the Bill has a number of advantages over the narrower Australian definitions that only protect people who identify as a member of the ‘opposite’ or ‘other’ sex.
 In addition to avoiding the use of words such as these that assume two stable and exclusive categories of sex, the Bill protects people who experience discrimination because of the way they express their gender, including through their appearance and mannerisms, regardless of whether they identify as having a sex that is different to their designated sex at birth.
 This would protect, for example, women who are discriminated against because they are seen as being butch, and men who are treated less favourably because their employer views them as effeminate.
 

Including a reference to ‘gender expression,’ broadens the application of gender identity by targeting practices and behaviours of a person that is generally associated with a particular sex (whether or not the person is of that sex). Instead of focussing on legal sex, legislation must prohibit discrimination against a person who chooses to perform their gender role atypically or fails to conform to a particular social norm attributed to their assumed sex. 

Intersex and Sex Identity
There are no statutes that explicitly use the language of intersex, however Western Australia, Northern Territory and Tasmania make mention of ‘indeterminate sex.’, Whether this extends to intersex people is unclear.

Intersex is complex to define, as it relates to a number of genetic and anatomical bodily features. According to Oii Australia, intersex is defined as: 
‘…individuals, have genetic, hormonal and physical features that may be thought to be typical of both male and female at once. That is, we may be thought of as being male with female features, female with male features, or indeed we may have no clearly defined sexual features at all.’

While a person may not have a defined sexual feature or features that mark them as being male or female, they may not identify themselves as intersex. They may identify as male or female or may not identify as any sex.

HNCLC advocates for the use of the terminology ‘intersex and sex identity’ to ensure all people who do not have a determinate sex are protected from discrimination, regardless of whether they identity as intersex or not.

Relationship Status
Relationship status relates to having been or purporting to be in a living situation with or without a de facto partner or spouse. 

Currently, there is no coverage for non-marital relationship statuses in federal anti-discrimination laws. People living in same-sex and heterosexual de facto relationships are recognised under the majority of state, territory and federal laws.

Extending the scope to ‘relationship status’ in federal anti-discrimination laws would be consistent with state and territory anti-discrimination laws.

Recommendation 6: Proposed anti-discrimination legislation should use broad terminology: ‘sexual orientation’, ‘gender identity and expression’ and ‘intersex and sex identity’. 

Recommendation 7: Proposed legislation should be define ‘relationship status’ in gender-neutral terms to protect all non-married couples from relationship-based discrimination. 

Broad coverage
Given that all of the federal and state anti-discrimination Acts categorise types of discrimination based on ‘direct’ and ‘indirect’ discrimination, any proposed federal federal anti-discrimination legislation on the grounds of ‘sexual orientation’, ‘gender identity and expression’ and ‘ intersex and sex identity’ should also prohibit direct and indirect discrimination based on equivalent provisions for sex discrimination under the SDA.

Additionally, to ensure that any proposed federal anti-discrimination legislation on the grounds of ‘sexual orientation’, ‘gender identity and expression’ and ‘ intersex and sex identity’ represents ‘best practice’ in providing the most effective means of achieving substantive equality, the definitions of discrimination should include the following:

· coverage for proposed treatment;

· coverage for disadvantage suffered as a result of an association with a person with a protected attribute or characteristic;

· the ‘direct’ discrimination should include characteristics that are generally imputed by the alleged discriminator, even if not generally imputed by others.

Recommendation 8: Legislation should adopt a broad definition of discrimination.

Causation

The causation element requires the applicant to establish that the relevant treatment complained of was by reason of his or her protected attribute or a characteristic generally appertaining or imputed to that attribute.

The authorities make clear that in establishing causation, an applicant need not prove that the respondent was actuated by a discriminatory motive or ill-intent.
 However, the applicant must nevertheless establish a causal nexus between the relevant treatment and the relevant attribute.
 This requires an assessment of why the respondent acted as it did, by asking what was the ‘true basis’ or ‘real reason’ for the relevant treatment.

There are a number of additional difficulties for an applicant in establishing the causation element. Notwithstanding that a discriminatory motive is not required, the court’s assessment almost invariably involves an inquiry into the respondent’s state of mind. This is a notoriously difficult and imprecise line of inquiry. As Kirby J pointed out in IW v City of Perth (1997) 191 CLR 1, ‘typically, human motivation is complex’
 and ‘[d]iscriminatory conduct can rarely be ascribed to a single “reason” or “ground”.’

HNCLC recommends that the approach taken under s 361 of the Fair Work Act 2009 should be adopted to alleviate the difficulties for an applicant in establishing the causation element.  Pursuant to s 361, in claims alleging an employer has discriminated against a person for a proscribed reason (including sexual preference), the onus is on the respondent to establish that the termination was not for a proscribed reason.

Recommendation 9: Legislation should ensure that establishing causation is achievable for applicants, by reversing the onus of proof in relation to establishing causation, along the lines of s 361 of the Fair Work Act 2009 (Cth).

Exemptions

HNCLC would like to make clear that following section should not apply to activities which have the primary objective of promoting the social and cultural identity of sexuality, sex and gender diverse people. This will be discussed further below under ‘Special measures’.
One of the most significant deficiencies with existing provisions in state and territory anti-discrimination legislation is the wide-ranging discretionary exemptions and exceptions which allow discrimination on the basis of sexuality or gender identity in some areas.  

The most noteworthy of these areas include: private or religious schools and educational authorities
; religious institutions
; religious beliefs and principles
, working with children
, work in small businesses
; work in a private household
; and the provision of accommodation services in certain circumstances.
 These exemptions mean there are numerous areas where it is lawful to discriminate against sexuality, sex and gender diverse people. 
Like most human rights, the right to equality is inherently qualified to the extent necessary to strike an appropriate balance with competing rights and interests. The UN Human Rights Committee has stated that: 

not every differentiation of treatment will constitute discrimination, if the criteria for such differentiation are reasonable and objective and if the aim is to achieve a purpose which is legitimate under the Covenant.

Similarly, in Sporong and Lonroth v Sweden (1982) 5 EHRR 35, the European Court of Human Rights observed:

The Court must determine whether a fair balance was struck between the demands of the general interests of the community and the requirements of the protection of the individual’s fundamental rights. The search for this balance is inherent in the whole of the [European Convention on Human Rights].

The search for an appropriate balance between sameness or difference of treatment, and between competing rights and interests goes to the heart of what anti-discrimination laws seek to achieve.
Ideally, no individual, organisation or institution should be able to discriminate against anyone on the grounds of his or her sexuality under any circumstances. From a practical perspective however, it would be unrealistic to expect the creation of an Act without any exemptions. The right for a private religious body to discriminate, for example, might be considered palatable, if the right to discriminate was relinquished as soon as that religious organisation accepted government funds, or, as soon as that religious organisation or body commenced providing social or welfare services. 

Currently, a vast range of public social and welfare services, such as adoption and aged-care services, are contracted out to non-government organisations (NGOs) and those NGOs receive funding from government to provide those services. Religious organisations and other organisations should not be exempt from anti-discrimination law if they perform secular services funded by the government and it should be condition that on receipt of public funds that there be compliance with anti-discrimination legislation.
 
To ensure transparency and accountability, organisations that have been granted temporary exemptions, should be required to publicly state their reliance on a particular exemption.
Recommendation 10: Exemptions should not be permanent. Organisations and groups seeking to rely on an exemption should be required to apply for certification. This should be reviewable every few years. 

Recommendation 11: All bodies in receipt of public funding should be required to comply with anti-discrimination law, with the exception of activities that have the primary objective of promoting the social and cultural identity of sexuality, sex and gender diverse people. 

Recommendation 12: Organisations with exemptions should be required to publicly state their reliance on a particular exemption to improve transparency and accountability. 

Special measures

In some circumstances it may be appropriate to treat sexuality, sex and gender diverse people differently where the different treatment is beneficial to achieving equality for them.

The Senate Inquiry into the Sexuality Discrimination
 recommended that special-needs groups should be allowed to seek exemptions from anti-discrimination legislation to enable the delivery of positive discrimination measures to overcome past disadvantage. For example, sexuality-specific health services could apply for exemptions from providing services to the broader community.
 

Section 61 of the Victorian Equal Opportunity Act 1995 provides an exception for ‘disadvantaged groups or minority cultures’: 
A club, or a member of the committee of management or other governing body of a club, may exclude from membership a person who is not a member of the group of people with an attribute for whom the club was established if the club operates principally-

  
 (a)  to prevent or reduce disadvantage suffered by people of that group; or

  
 (b)  to preserve a minority culture.

The legislation should include a ‘savings clause’ to allow activities that have the primary objective of promoting the social and cultural identity of sexuality, sex and gender diverse people exemption from anti-discrimination laws. 

An example of an appropriate ‘savings clause’ may be: 

Nothing in this Act makes unlawful any activity, one of the primary objectives of which is to preserve, protect or promote the social, cultural or sexual identity of the lesbian, gay or transgender communities.

Recommendation 13: A ‘savings clause’ should be introduced to not make unlawful any activity that has a primary objective of promoting the social and cultural identity of sexuality, sex and gender diverse people. 

Positive duty

Typically, discriminatory conduct is prohibited, rather than non-discriminatory or other positive conduct being required. For example, the indirect discrimination provisions in the SDA effectively prohibit employers from imposing unreasonable requirements, conditions or practices that disadvantage women with family responsibilities,
 rather than imposing a positive obligation to reasonably accommodate the needs of workers with family responsibilities.

However in the context of disability discrimination there has been an increasing shift towards imposing positive obligations on employers, educators, service providers and other would be respondents to take reasonable steps to improve access and equality for people with disabilities.

For example, the Disability Standards for Accessible Public Transport 2002 (‘Transport Standards’) introduced fixed targets and detailed compliance criteria for operators and providers of public transport to ensure that transport premises, conveyances and related infrastructure meet specified minimum standards of accessibility. Again, non-compliance with the Transport Standards constitutes unlawful discrimination of itself.

Section 24 of the Anti-Discrimination Act (NT) sets out a positive obligation to accommodate the special needs of a person arising due to their sex, disability or other protected ‘attribute’. 

HNCLC supports the addition of a positive duty provision in legislation, requiring appropriate reasonable steps to be taken to eliminate discrimination and promote equality for sexuality, sex and gender diverse people. This would improve the effectiveness of any proposed legislation, support systemic change and would be consistent with Australia’s obligations under CEDAW.

HNCLC recognises that the move towards the adoption of a positive duty to eliminate discrimination and promote equality may require further consultation to identify the way in which a positive duty should be defined, and how it should be applied.
Recommendation 14: Legislation could include a positive duty to take reasonable steps to eliminate discrimination and promote equality for sexuality, sex, and gender diverse people, in addition to the prohibition on discrimination. 

ADDITIONAL MEASURES

Promoting a culture of non-discrimination

Legislative change, though important, is not sufficient to deal with all identity-based discrimination targeting sexuality, sex and gender diverse people. In order to ensure effective implementation and enforcement of anti-discrimination, a number of key mechanisms need to be established. 

There are two Commissioners working within the AHRC who are responsible for the oversight of complaints in relation to each of the federal anti-discrimination acts. Mr Graeme Innes AM is the Disability Discrimination Commissioner and Race Discrimination Commissioner and Elizabeth Broderick is the Sex Discrimination Commissioner and Commissioner responsible for Age Discrimination. It is our submission that a Commissioner should be appointed who is responsible for the oversight of complaints regarding sexual orientation, gender identity or expression and intersex status.

There is currently a Minister for the Status of Women. A ministerial portfolio should be created, with a minister directly responsible for the concerns of sexuality, sex and gender diverse people in Australia. 

While anti-discrimination legislation is remedial in character, its underlying purpose is to eliminate unfair discrimination. The objects of the SDA are:

(a)  to give effect to certain provisions of the Convention on the Elimination of All Forms of Discrimination Against Women; and

(b)  to eliminate, so far as is possible, discrimination against persons on the ground of sex, marital status, pregnancy or potential pregnancy in the areas of work, accommodation, education, the provision of goods, facilities and services, the disposal of land, the activities of clubs and the administration of Commonwealth laws and programs; and

(ba)  to eliminate, so far as possible, discrimination involving dismissal of employees on the ground of family responsibilities; and

(c)  to eliminate, so far as is possible, discrimination involving sexual harassment in the workplace, in educational institutions and in other areas of public activity; and

(d)  to promote recognition and acceptance within the community of the principle of the equality of men and women.
 

In order to effect systemic change and prevent discrimination and harassment, specific education and training programs and cultural sensitivity workshops addressing issues particular to sexuality, sex and gender people should be developed and delivered to government agencies, workplaces, schools and goods and services providers. 

Recommendation 15: Appointment of a Commissioner in the Australian Human Rights Commission with responsibility for issues regarding sexual orientation, sex and/or gender identity.

Recommendation 16: Introduction of a ministerial portfolio on sexual orientation, sex and/or gender identity and expression and appropriate secretarial support. 

Recommendation 17: Development of education and training programs, or cultural sensitivity workshops, for government agencies, workplaces, schools and goods and services providers to prevent discrimination and harassment. 

Increased funding to Community Legal Centres

It is important that people who are considering making a complaint of unlawful discrimination, particularly people from low socio-economically disadvantaged and marginalised backgrounds, have the benefit of accessing free legal advice and assistance such as that provided by community legal centres (CLCs).

HNCLC and other CLCs advise, draft complaints and represent clients in discrimination matters. Discrimination law is a complex and complicated area of law and without access to free legal services, many people in our community would not be able to properly articulate complaints of discrimination and would not be able to make use of anti-discrimination legislation available for their protection.  

CLCs are non-government organisations and rely, to a large degree, on state, territory and Commonwealth government funding. The extent to which CLCs are able to assist clients is dependent on the amount of funding we receive. Increased funding would allow CLCs to provide greater assistance to people to make complaints under federal anti-discrimination law.

Recommendation 18: Increase funding provided to Community Legal Centres to assist people make complaints under federal anti-discrimination law.

Extend standing to bring proceedings

Standing to lodge a complaint with AHRC under the federal anti-discrimination Acts and subsequently, to commence proceedings in the Federal Court or Federal Magistrates Court derives from the Australian Human Rights Commission Act 1986 (Cth) (AHRC Act). The standing provisions are therefore the same for all of the federal discrimination acts.
However, under s 46P of the AHRC Act, standing is limited to a ‘person aggrieved’, which is defined to mean a person on behalf of whom the complaint was lodged with AHRC. The upshot of this distinction is that, whilst a person or organisation may lodge a complaint with AHRC on behalf of a person (or persons) aggrieved by the offending conduct, it is then up to the aggrieved person (or persons) to pursue their claim through the courts on their own.

An example of the limits caused by the application of s 46P can be seen in the matter of Access for All Alliance (Hervey Bay) Inc v Hervey Bay City Council (2007) 162 FCR 313 (‘Access for All’), where Collier J held that an incorporated disability rights organisation lacked standing to commence proceedings in relation to a number of bus stops that allegedly contravened the Disability Standards for Accessible Public Transport 2002.
 The court held that, whilst the organisation’s individual members may have been aggrieved by the inaccessible bus stops, the organisation itself was not so aggrieved because it did not use bus stops.

The decision in Access for All has highlighted an unfortunate barrier in the legislation that prevents public interest-based organisations from pursuing complaints in the courts in the vast majority of cases, even if the very purpose of the organisation’s existence is to tackle such issues. 
In light of the widely reported difficulties, costs and pressures faced by individuals in pursuing a claim of discrimination through the courts, often against well-resourced respondents, provisions which limit standing for public-interest based organisations significantly undermine the capacity of anti-discrimination legislation to bring about systemic change. For example, as the Public Interest Law Clearing House noted in its submission to the Equality Opportunity Review in Victoria:

Given the very nature of discrimination and the difficulties that victims face in bringing claims, in order to be effective it is imperative that representative bodies have the power to bring complaints on behalf of victims who are often disadvantaged and may not have the means to commence costly litigation.

The important role of civil society, NGOs and other public interest organisations in contributing to systemic outcomes has been widely proclaimed on the international stage. For example, the Chair of the Panel of Eminent Persons on United Nations–Civil Society Relations, Fernando Henrique Cardoso, has stated that:

The rise of civil society is indeed one of the landmark events of our times. Global governance is no longer the sole domain of Governments. The growing participation and influence of non-State actors is enhancing democracy and reshaping multilateralism. Civil society organizations are also the prime movers of some of the most innovative initiatives to deal with emerging global threats.

HNCLC considers that there are sound reasons of public policy to enable appropriate organisations with a legitimate interest in a particular subject matter to commence discrimination proceedings particularly where the claim involves a systemic problem that affects a wide class of persons. HNCLC notes that a similar conclusion was reached by the ALRC in its two comprehensive reviews of the rules of standing, where it recommended a significant overhaul to facilitate the bringing of public interest-based litigation by individuals and organisations.

HNCLC also notes that there is precedent for such an approach in other legislative contexts. For example, under the Classification (Publications, Films and Computer Games) Act 1995 (Cth), review of a classification decision by the Classification Board may be sought by a ‘person aggrieved’, which is defined to include (in most cases
):
(a) a person who has engaged in a series of activities relating to, or research into, the contentious aspects of the theme or subject matter of the publication, film or computer game concerned;
 and/or

(b) an organisation or association, whether incorporated or not, whose objects or purposes include, and whose activities relate to, the contentious aspects of that theme or subject matter.

HNCLC considers that the above approach provides a suitable model for amending the standing provisions under the AHRC Act. It provides greater flexibility for the courts in assessing whether an applicant has a legitimate interest in bringing the claim, even if their interest is indirect, vicarious or simply as a matter of principle. Given that discrimination laws protect fundamental human rights, HNCLC considers that there is a broad public interest in facilitating, rather than limiting, the bringing of appropriate claims.

To the extent that courts or respondents may have concerns over wasting of resources by ‘busy body’ complaints, these concerns could be addressed by the proposals discussed above, together with the existing powers of the court to control their own proceedings, including by summarily dismissing vexatious or hopeless claims..

HNCLC notes that commencement of an action by a public interest organisation should not affect the remedies that are available for an individual who is alleging a breach of the relevant anti-discrimination legislation.

Recommendation 19: Allow public interest-based organisations to have standing to bring claims under proposed legislation.

Marriage

Same-sex de facto relationships are legally recognised under federal, state and territory laws however same-sex couples cannot marry. While some Australian states offer relationship register schemes to recognise partnerships
 as a means to provide greater relationship recognition, these registry schemes are not a substitute for full marriage equality. 
Tiering different kinds of conjugal relationships on the basis of sexual orientation promotes a relationship hierarchy with same-sex relationships being considered as ‘inferior’ or ‘lesser than’ heterosexual married couples.

In 2004, the Marriage Act 1961 was amended to expressly define marriage as a ‘union between a man and a woman, to the exclusion of others voluntarily entered into for life.’
 The change in definition explicitly excluded same-sex couples from marrying. Section 88EA was also inserted prohibiting the recognition of overseas same-sex marriages in Australia. 
Article 2(1) and 26 of the ICCPR provides that all people have the right to live free from unfair discrimination and should be treated equally before the law. Sexual orientation has been included as a valid category of discrimination under as ‘other status’.
 In a holistic reading of the ICCPR, the definition in the Marriage Act breaches these international human rights principles by discriminating against same-sex couples on the basis of their sexual orientation.

Marriage is a civil institution, created by secular laws, to which all people should have access, regardless of their sex, sexual orientation or gender identity.

Recommendation 20: Remove the current discriminatory language in the Marriage Act 1961 (Cth) including the current ban on the recognition of overseas under s 88EA, to allow all couples, regardless of sex, sexual orientation or gender identity, the right to marry.
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